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LAW LIBRARY 


The Committee on Interstate and Foreign Commerce, to whom 
was referred the bill (H. R. 5767) to amend the Federal Trade Com- 
mission Act with respect to certain contracts and agreements which 
establish minimum or stipulated resale prices and which are extended 


by State law to persons who are not parties to such contracts and 
agreements, and for certain other purposes, having considered the 
same, report thereon without amendment and without recommen- 
dation. 


UNITED States SENATE, 
COMMITTEE ON THE JUDICIARY, 
June 7, 1952. 
Hon. Epwin C, JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear Mr. CuHarirRMAN: My attention has been called to H. R. 5767, to 
amend the Federal Trade Commission Act with respect to certain contracts and 
agreements which establish minimum or stipulated resale prices, which passed 
the House of Representatives on May 8, 1952, and on which the Committee on 
Interstate and Foreign Commerce held hearings beginning June 2, 1952. 

Under the Legislative Reorganization Act of 1946, the Committee on the 
Judiciary was specifically given jurisdiction over ‘‘all proposed legislation * * * 
relating to * * * protection of trade and commerce against unlawful re- 
straints and monopolies’. 

The bill in question (H. R. 5767) would assert and declare to be lawful certain 
contracts or agreements prescribing minimum or stipulated prices irrespective of 
the antitrust acts and the Supreme Court decision in the Sechwegmann case de- 
cided May 21, 1951. 

Because of the impact that the enactment of H. R. 5767 would have on the 
Sherman Act, I respectfully request that upon completion of consideration by the 
Committee on Interstate and Foreign Commerce, this bill be referred to the Com- 
mittee on the Judiciary. 

I solicit your cooperation to this end and will appreciate having your views on 
this matter. 

Kindest personal regards. 

Sincerely, 
Pat McCarran, Chairman. 
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FEDERAL TRADE COMMISSION, 
Washington 25, May 21, 1952. 
Hon. Epwin C. JoHNson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senaie, Washington, D. C. 


My Dear Mr. Cuarirman: In response to the request made in your letter of 
May 12, 1952, for comment of the Commission upon H. R. 5767, Kighty-second 
Congress, second session, which has been referred to your committee for con- 
sideration, the following is submitted: 

‘The prineipal purpose of the proposed legislation is to overcome the effect of 
the recent decision of the Supreme Court in the Schwegmann case (Schwegmann 
Bros. v. Calvert Distillers Corporatien, 341 U. 8. 384, decided May 21, 1951). 
In that case the Supreme Court held that the Miller-Tydings Act does not make 
binding upon nonsigners resale prices fixed in contracts under State resale price 
maintenance laws, insofar, of course, as interstate commerce is concerned. The 
bill proposes to reenact as an amendment to the Federal Trade Commission Act 
(and to limit the application of the Sherman Antitrust Act accordingly) the 
presently existing Miller-Tydings amendment to the Sherman Act but with the 
addition of the nonsigner clause, and with a provision that resale price maintenance 
contracts and the enforcement thereof against a signer or nonsigner shall not 
constitute a burden upon interstate commerce. 

Prior to the Miller-Tydings Act, decisions in a number of cases under the 
Sherman and Federal Trade Commission Acts had made it clear that the failure 
of a retailer to observe the resale prices marked on trade-marked or branded 
goods did not create a cause of action in favor of the manufacturer either under 
the common law or under the patent or copyright laws. Moreover, the courts 
held that where a manufacturer maintained the resale prices of his identified 
goods by a system of contracts or equivalent cooperative methods, those contracts 
were void and such methods illegal under both the Sherman and the Federal 
Trade Commission Acts. 

The Miller-Tydings Act amended the Sherman Act by legalizing minimum 
resale price agreements or contracts respecting trade-marked or otherwise identi- 
fied goods sold in interstate commerce provided that the commodities affected 
were resold in any State that had legalized this type of contract, or agreement 
with respect to resales made within its boundaries. The act also amended the 
Federal Trade Commission Act by providing that the making of such contracts 
should not constitute an unfair method of competition under section 5 of the 
Federal Trade Commission Act. 

Resale price maintenance laws—that is, laws declaring as not in violation of 
the law of the particular State certain kinds of price maintenance contracts and 
providing that nonsigners of such contracts with knowledge thereof should be 
bound by the price stipulations therein—were on the statute books of 45 States 
as of May 1, 1941. Most of these States adopted price maintenance laws in1937 
soon after the decision of the Supreme Court in Old Dearborn Distributing Com- 
pany v. Seagram Distillers Corporation (299 U.S. 183, decided December 7, 1936) 
declaring as constitutional the principal provisions, including the nonsigner 
clause, of the Illinois price maintenance law. 

The legal principle involved in the proposed legislation and in the State laws 
concerning resale price maintenance is not a mere authorization of contracts for 
the fixing of resale prices. That authorization now exists under the Miller- 
Tydings amendment as interpreted by the Supreme Court in Sechwegmann case. 
The new principle introduced by this bill is that the Congress shall specifically 
approve the so-called nonsigner clause. Thus, if this bill is enacted, a private 
contract, the provisions of which would be determined without publie hearing 
and apart from any publie supervision as to reasonableness, would be made 
binding upon all dealers and the consuming public. 

In an effort to prescribe the freedom of business enterprise, the courts have 
been circumspect in recognizing even the authority of governments to fix the 
prices that businessmen shall charge. Such price fixing is invalid unless it is 
undertaken for a public purpose and by reasonable means. In the State resale 
price maintenance laws and in the present bill, however, the power to fix prices 
would be entrusted not to a government, but to private persons; the purpose to 
be served by the price fixing would be whatever purposes such private persons 
might have, presumably that of serving their own pecuniary interests rather than 
that of the public interest; and the prices fixed would not be tested for reason- 
ableness by any instrumentality public or private; nevertheless, a person who is 
not a party to this private contract is to be deemed guilty of unfair competition 
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and subject to a suit for damages if he fails to observe the prices, regardless of 
whether or not they are arbitrary or extortionate. 

In granting to such private persons the power to fix prices, the proposed legis- 
lation goes much further than Congress saw fit to grant to the Government itself 
in the National Industrial Recovery Act (act of June 16, 1933). In that act, 
consideration was given labor and to the consuming public and there was always 
a representative of both who participated in the fixing of prices, while in the’ 
present bill, no consideration whatsoever is given to the interests of labor or the 
consuming public. 

The effect of adding the nonsigner clause to resale price maintenance is the 
de facto nullification of our Federal antitrust laws prohibiting horizontal con- 
spiracy to fix prices. Nothing is more clearly established in Federal policy than 
the principle that horizontal price fixing shall not be tolerated. The proposed 
legislation pays lip service to that principle; vet its effect would be that a minimum 
price fixed by contract with one retail distributor would become the minimum 
price for all other retail distributors who were placed upon notice of the existencé 
of the contract. The rigidity and uniformity of the price would be exactly that 
of the most rigid horizontal price-fixing conspiracy; the level of the price would 
be likely to be at least as high as in a horizontal conspiracy ; and the public control 
of the reasonableness of the arrangement would be as nonexistent as in the case 
of a horizontal conspiracy. Thenceforward, any group of distributors desiring 
to fix prices horizontally would be foolish to take the direct road to that end. 
Instead some one of their number would make a vertical contract with a supplier 
and then place the other members of the group on notice of the existence of the 
contrect. Through this means, the group could not only negete the objections 
of the Government, but could actually use the courts as devices to enforce the 
arrangement. 

In considering this problem, under the provisions of the Miller-Tydings Act 
in the Schwegmann case, the Supreme Court stated: 

“It should be noted in this connection that the Miller-Tydings Act expressly 
continues the prohibitions of the Sherman Act against ‘horizontal’ price fixing 
by those in competition with each other at the same functional level. Therefore, 
when a State compels retailers to follow a parallel price policy, it demands private 
conduct which the Sherman Act forbids. See Parker v. Brown (317 U. S. 341, 
350). Elimination of price competition at the retail level may, of course, law- 
fully result if a distributor successfully negotiates individual ‘vertical’ agreements 
with all his retailers. But when retailers are forced to abandon price competition, 
they are driven into a compact in violation of the spirit of the proviso which 
forbids ‘horizontal’ price fixing.” 

One of the stated purposes of the proposed legislation is ‘to permit such [State] 
statutes, laws and public policies to apply to commodities, contracts, agreements 
and activities in or affecting interstate or foreign commerce.’”’ The Miller- 
Tydings Act exempted from the application of the Sherman and Federal Trade 
Commission Acts, contracts prescribing minimum prices for the resale of an 
identified commodity where such contracts are lawful ‘‘as applied to intrastate 
transactions, under any statute, law or public policy now or hereafter in effect 
in any State, Territory, or the District of Columbia, in which such resale is to 
be made, or to which the commodity is to be transported for such resale.’’ Thus, 
it appears to be a purpose of the present bill to make State laws and public policy 
applicable to commodities transported in interstate and foreign commerce which 
would extend both the purpose and provisions of the Miller-Tydings Act. If 
this extension is made by the enactment of this bill, an area of interstate com- 
merce would be made subject to regulations in accordance with the provisions 
of State law. In other words, the present bill proposes that Congress exempt 
from the application of Federal antitrust law an area of interstate commerce 
and to give consent to State regulation thereof. 

In our opinion economic conditions are not the same at the present time as 
existed in 1937 which prompted the enactment of the Miller-Tydings Act. At 
present there is no necessity for Federal resale price maintenance legislation with 
respect to interstate commerce. Furthermore, the Congress has already pointed 
the way toward elimination of the evils, which sponsors of the Miller-Tydings 
Act sought to remedy, through legislation prohibiting price discrimination and 
other unfair methods of competition. It is the elimination of these evils rather 
than legislation legalizing price fixing which will minimize the inequities between 
the smaller-business man and his more powerful competitor. 

During previous years, the Commission has expressed its opposition to resale 
price maintenance in two reports to the Congress, the first of which was pre- 
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sented in 1931 (70th Cong., 2d sess., H. Doe. No. 546), and the second entitled 
aes on Resale Price Maintenance,’”’ which was submitted on December 13 
1945. 

Consistent with the foregoing observations, the Commission is opposed to H. R. 
5767 (the McGuire bill). 

It is understood that your committee will start hearings on H. R. 5767 on 
Monday, June 2, 1952. It will be appreciated if this Commission can be afforded 
an opportunity to have representatives appear at these hearings and present the 
views of the Commission on H. R. 5767 in more detail. : 

By direction of the Commission. 

Sincerely yours, 
Jas. M. Mean, Chairman. 


N. B.—Pursuant to regulations, this report was cleared orally with the Bureau 
of the Budget on May 21, 1952, and on that date the Commission was advised 
that there would be no objection to the submission of the report to the committee. 


Jas. M. Mean, Chairman. 


The following is a listing of the opponents and proponents which 
appeared before the Committée on Interstate and Foreign Commerce, 
and testified on H. R. 5767: 


OPPONENTS 


Mr. Everette MacIntyre, Assistant Director of Bureau of Monopoly, Federal 
Trade Commission 

Mr. John Blair, Assistant Chief Economist, Federal Trade Commission, Washing- 
ton 25, D. C. 

Mr. H. Graham Morison, Assistant Attorney General, Justice Department 

Mr. John J. Schwegmann, Jr., with Mr. C. F. Fort, drug department manager. 
Schwegmann Bros. Giant Supermarket, Airline Highway, New Orleans, La. 

Prof. Joseph Klamon, Washington University, professor of marketing, 7464 
University Drive, University City, St. Lovis 5, Mo. 

Mr. Julius M. Westheimer, president, Julius Gutman & Co., Lexington Street and 
Park Avenue, Baltimore 1, Md. 

Mr. Wendell Berge, Ring Building, Washington, D. C. 

Mr. B. E. Webb, Webb City, Inc., St. Petersburg, Fla 

Mr. Angus McDonald, National Farmers Union, Washington, D. C 

Mr. Matt Triggs, assistant legislative director, American Farm Bureau Federa- 
tion, 261 Constitution Avenue NW., Washington, D. C. 

Mr. Lloyd C. Halvorson, economist, National Grange, 744 Jackson Place, Wash- 
ington 6, D. C. 

Mr. Samuel Rosenthal, Standard Drug Co., Post Office Box 1556, Richmond, Va. 

Mr. Jenkins Garrett, The Texas Merchants Association, associated with Leonards 
Department Store, Fort Worth, Tex. 

Mr. Donald Montgomery, Washington representative, United Auto Workers, 
CIO (Congress of Industrial Organizations), 718 Jackson Place NW., Wash- 
ington 6, D. C. 

Mr. Jack M. Eckerd, Eckerd Drug Stores, 1107 State Street, Erie, Pa. 

Mr. Herman Luckoff, Luckoff’s Mutual Stores, Inc., 257-259 East Main Street, 
Columbus 15, Ohio. 

Mrs. Hilda Smith (Mrs. Ralph Smith), department of business administration, 
State University of New York, Harpur College, Endicott, N. Y. 

Mr. Bert C. Abrens, executive secretary, National Association of Educational 
Buyers, 1461 Franklin Avenue, Garden City, Long Island, New York, N. Y. 

Prof. Phillip Gamble, Consumers Union of the United States, Ine., 17 Union 
Square West, New York 3, N. Y. 

Prof. William Heller, Jr., Northampton Consumer Club, University of Massa- 
chusetts, Amherst, Mass. 

Mr. Ralph S. Brown, Jr., Yale University Law School, New Haven, Conn. 

Mr. Sidney Margolis, National Association of Consumers, 265 Henry Street, 
New York Citv, N. Y. 

Mrs. Frances Wright, Housewives United, 2915 Foxhall Road NW., Washington, 

D.C. 

Mrs. Clarence D. Wiight, General Federation of Women’s Clubs, Washington, 
D.C. 

Mr. P. L. Saunders, representing John Q. Public, Washington, D. C, 

Mr. L. L. Lyons, New Orleans, La. 
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or 


PROPONENTS 


Mr. John W. Anderson, president, American Fair Trade Council, 1434 West 
Eleventh Avenue, Gary, Ind. 

Mr. Maurice Mermey, director, Bureau of Education on Fair Trade, 205 East 
Forty-second Street, New York, N. Y. 

Mr. Herman 8. Waller, general counsel, National Association of Retail Druggists, 
32 West Randolph Street, Chicago, Il. 

Mr. George J. Burger, vice president, National Federation of Independent Busi- 
ness, Washington, D. C. 

Mr. Leo F. Henebry, president, American National Retail Jewelers, Roanoke, Va. 

Mr. Leo J. Heer, vice president, National Retail Furniture Association, 1028 
Connecticut Avenue NW., Suite No. 822, Washington 6, D. C. 

Mr. Lloyd C. Nelson, president, Cal-Dak Co., 225 Acacia Street, Colton, Calif. 

Mr. Gordon L. Uhl, jeweler, 1410 Potomac Avenue, Dormont, Pittsburgh 16, Pa. 

Mr. Millard Tydings, Joseph E. Seagrams Distillers, Baltimore, Md. 

Mr. Stanley Smiley, general counsel, R. H. Macy & Co., Inc., New York, N. Y. 

Mr. Fritz Lanham, American Fair Trade Council, 1434 West Eleventh Avenue, 
Gary, Ind. 

Hon. John J. Sparkman, United States Senator of Alabama. 


The following excerpts taken from the testimony of the opponents 
and proponents on H. R. 5767 seem to be pertinent to the basic 
issues involved: 

OPPONENTS 
Justice Department 

It is inconsistent with the basic philosophy of the Sherman Act. * * #* 
It is susceptible of use as a cloak to hide general price-fixing activities; and it 
impairs competition at all levels of production and distribution. 


Federal Trade Commission 


* * * The potential damage to consumers through price fixing would be 


much greater than any existing damage to producers through this form of price 
cutting. 

* * * ‘In analyzing the testimony of the witnesses supporting the fair-trade 
laws, resale price maintenance laws, testimony which was given before both the 
House Judiciary Committee and the House Interstate and Foreign Commerce 
Committee, it will be found that the overwhelming bulk of the arguments and 
evidence presented in behalf of the legislation is to the effect that it is necessary 
in order to protect the small-business man against predatory and discriminatory 
practices waged against him by his larger and more powerful rival. 

Now if there is another means and a less onerous and less injurious or, might I 
say, a noninjurious method of meeting that particular problem, an alternative to 
fair trade which would meet that particular problem, I would say the overwhelming 
bulk of arguments advanced in behalf of fair trade would lose whatever foundation 
they now have. 

* * * The resale price maintenance laws are a price-fixing measure, giving 
manufacturers the right to fix the exact level of retail prices; * * * it ignores 
the question of efficiency. 

Mr. Stanley Smiley, general counsel R. H. Macy & Co., Inc. 

Private price fixing invariably and inevitably works against consumers. Public 
policy requires the protection of millions of consumers, not the self-interest of a 
handful of manufacturers and retailers. 

Congress should not ajfply to interstate commerce the systems of private 
price fixing now permitted under the falsely labeled ‘‘fair trade’’ laws of 45 States. 
Giving legal sanction to private price fixing merely spreads an economic umbrella 
over a favored few while the many stand out in the downpour of higher prices. 

Under the protection of these laws, before the Sechwegmann case more and more 
manufacturers were climbing aboard the price-fixing band wagon. The effect 
of this trend was to hog-tie competition at the retailing level. Public policy 
demands an end to this unhealthy trend and a return to the healthy principle of 
a competition that sets prices according to consumer demand, and not by fiat of 
manufacturers. 

No matter how it may be camouflaged, private price fixing never benefits con- 
sumers by lower prices. On the contrary, price fixing always results in price 
raising. 
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Congress has wisely recognized the need for competition among producers, 
Congress should similarly recognize the need for competition in distribution. 

Arguments that price fixing is necessary to protect small-business men are not 
substantiated by the facts. 

Experience demonstrates conclusively that fair-trade laws are not fair. They 
don’t work in the manner claimed any more than prohibition did. They are 
unenforceable because of the American consumer’s continued insistence on the 
right to buy at the lowest price he can find. 

Fair-trade laws seriously inhibit all retailers and distributors who, like Macy’s 
make it a cardinal point of business policy to endeavor to offer more and better 
goods at lower prices to more people all the time. 

Congress should not surrender, even if it can, its constitutional power to regulate 
commerce among the States by delegating that power to the legislatures of the 
several States. 

After the United States Supreme Court decision of May 21, 1951, had rendered 
the fair trade nonsigner clause illegal, more than 2,000 editorials in the Nation’s 
publications praised the decision as a great victory for the American consumer and 
the free competitive system. 

} Fair-trade legislation eliminates our constitutional rights of contract. 


Dr. Joseph M. Klamon, professor of marketing, Washington University, St. Louis, 
Mo. 


The proponents of fair trade are anxious to elininate the re-naining few 5S! ates 
which have failed to enact fair-trade legislation, in order to remove any basis for 
comparison of prices in fair-trade and non-fair-trade States. 

If competition among producers of an item is good for the public, why should 
competition among retail sellers of that item be denied? 

If the public is deceived by loss-leader prices, what would prevent equal decep- 
tion as to fair-trade prices which are and have always been rather exorbitant? 

Fair-trade practices as heretofore in use are potentially dangerous. They invite 
manufacturers and distributors of competing articles to enter into understandings 
to maintain prices higher than would otherwise prevail. 

} Remove the coercive pressure of organized retailers and often not all, but many, 
manufacturers lose interest in fair-trade price fixing. 

Fair trade is a contradiction in a free-enterprise society. 


Lloyd Halvorson, the National Grange 


In substance, what this means is a request to let the States invalidate the 
national antimonopolistic laws. 

Section 8 of the Constitution gives Congress the power “To regulate commerce 
with foreign nations, and among the several States.”’ 

Resale price fixing, which eliminates normal price competition on individual 
products at retail. * * * 

Legalized price fixing will add greatly to the problems of Congress through its 
effect on other segments of our economy. 

Fixed mark-up margins, above the free competitive level, will restrict the 
amount of goods consumers and * * * buyand * * *_ will soon curtail 
production and cause unemployment and all sorts of economic, social, and political 
ills and evils. 

To members of the National Grange it is shockingly un-American to suggest 
that a contract between private parties be enforced upon others, 

H. R. 5767 goes so far as to allow associations of merchants to sue noncomplying 
retailers if the manufacturer does not take action. 

H. R. 5767 would kill normal price competition to get at ‘‘loss leaders.” 

We should let competition decide what is a prope® mark-up on goods sold at 
wholesale and retail. 

If the Congress thinks that ‘‘loss leaders’’ are a serious evil, it should legislate 
to curb that evil without providing the basis for destroying normal price com- 
petition as does resale price fixing. 

We of the grange want to let small business be the Gibraltar of free enterprise, 
and not the appendage of a corporate state and a leech upon society. 

Resale price fixing is a barrier to new low cost methods of selling and a barrier 
to the expansion of efficient firms. 

Small-business men complain about “price raids’’ and ‘“‘loss leaders.’’ Again 
we say, small-business men should be told to come up with a solution to that 
problem without destroying normal price competition. 

If “loss leaders” are an evil used by big business to put small business out of 
business, then again I say we should have a bill to eliminate thatevil. * * *” 
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The proponents of H. R. 5767 would have one believe that they are very afraid 
of big, powerful businesses or monopolists. 

Resale price fixing tends to curtail competition among manufacturers as well as 
among retailers. 

The reason vertical price fixing tends to curtail competition among manufac- 
turers, as well 9s destroy it at wholesale and retail, is that it is a way of pre- 
arranging price. 

Farmers strongly resent being forced to pay high fixed prices when some retailers 
would prefer to charge a lower price. 


John Schwegmann, Jr. (Supermarket operator) 


The supermarket operation is the greatest mass retailer of goods of all time. 
By incorporating the economical features of the department store, the wholesalers, 
the chain stores, and the cooperative groups, it is possible for the supermarket to 
move tons of merchandise at lower retail prices—up to 20 percent on many items. 

It is impossible to protect the inefficient or unnecessary retailer through legisla- 
tion. 

Fixed price or fair trade is a devilish scheme to eliminate competition at all 
levels. 

If the retail price is pegged, the price chain is secure and everyone is happy 
except the consumer. 

We supermarket operators and millions of Americans need economic freedom 
to escape from a manufacturers’ dictatorship, which can cause inflation as dan- 
gerous as the present national defense emergency. 

Fair-trade legislation, which is retail price fixing by manufacturers, eliminates 
competition between retailers. 

Under the fair-trade legislation, commodities of the same general class are not 
in free and open competition. 

When a leading brand manufacturer fixes his retail price, the other manufac- 
turers automatically fall in line and peg their prices in line with the leader. 

Fair-trade legislation gives arbitrary governmental authority to individuals, 
companies, and corporations. 


Donald Montgomery, UAW-CIO 


The McGuire bill is bad mediciné for consumers and is a quack remedy for the 
economic ills it is aimed at. While forcing consumers to pay high fixed prices, 
it will not solve the competitive problems of small retailers. 

Some of the very manufacturers who, under the MeGuire bill, will freeze prices 
of the nationally advertised lines will put up products under private labels at 
lower prices for the cut-price retailers. 

The fundamental problem facing small retailers is the fact that nationally 
advertised products already are priced too high. 

* %* * The trend in merchandising has just about reduced the independent 
retailer to the status of agents for national manufacturers. 

The remedy for the infirmities which the Supreme Court found in the Miller- 
Tydings Act is not to patch it up, but to repeal it. 


Jack M. Eckerd (drug store owner) 


* %* * This bill is unfair to the consumer. 

For anyone to say that prices are no lower without fair trade than with is a 
“a untruth. 

he resulting boycott (of Pepsodent) was so effective that they soon were forced 

back on fair trade and even felt it necessary to put up $25,000 for the California 
fair trade pot to whip other nonsigners into line. 

I believe that any bill to rigidly fix the gross profit on the sale of an item is 
un-American and will fail to serve its purpose. 

To druggists who feel that fair trade has caused their good business the past 
10 years, I ask “What type business hasn’t been good the past 10 years?” 

* * The McGuire price-fixing bill is contrary to our system of free 
enterprise, unfair to the consumer, and of no value in protecting the small 
merchant against the giant retailer. 


Mr. Julius Westheimer, president, Julius Gutman & Co., Inc., Baltimore, Md. 

Can you conceive of anything less fair than a law which compels a store to 
perform an act which it never agreed to do, either verbally or in writing—namely 
to force that store to sell articles of merchandise at the manufacturer’s dictated 
price level, higher by far than the price which the store would establish for the 
merchandise? * * * 
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This toothbrush is fair-traded (price-fixed) at 29 cents and in our store we sell 
it for 23 cents. It costs us 16 cents showing us a mark-up of 43 percent even at 
the reduced price we sell it for. 

All stores—big and little—occasionally advertise specially priced merchandise 
to stimulate business. It’s not a question of loss-leaders. It is merely pro- 
motional merchandising. And we draw no line of distinction between price- 
fixed goods and price-free goods. 

* %* * If astore buys and pays for its goods the store itself should establish 
the retail price for that goods. 

* * * If you pass H, R. 5767, the price-fixing bill with the nonsigner clause 
in it, our hands would be tied. * * * Someone else would be telling us what 
to sell our aspirin for. Anything fair about a fair-trade law like that, gentlemen? 

* * * ‘It is store policy * * * to save our customers money right’ 
down the line and therefore I submit that the “loss leader’ argument * * * 
falls flat on its face under examination. 


Mr. Wendell Berge 


* %* * The (Supreme) Court went on to say that we cannot find that the 
distributors were to have the right to use not only a contract to fix retail prices 
but a club as well. 

* * * The effect * * * is to put the whole retail industry of a given 
State under absolute price dictation. 

The present bill * * * not only permits the manufacturer to dictate 
minimum prices but it also permits him to prescribe stipulated prices if such are 
authorized by State law. 

In a free economy the conflicting interests of the consumer and the retailer 
find their proper level through the forces of normal competition. 

The proponents of fair-trade legislation have managed to stir up a great deal 
of emotional sympathy by identifying themselves with the small independent 
retailer as against the larger so-called predatory chain stores. 

* * * ‘It is a well-known fact that the resale price maintenance of branded 
goods is wholly ineffective as against the larger chain operations. 

Although the Miller-Tydings Act only legalizes agreements prescribing mini- 
mum prices, the MeGuire bill also applies to stipulated prices; in other words, 
specific or maximum prices as well as minimum prices. 

* * * The MeGuire bill legalizes agreements relating to stipulated prices 
in or affecting interstate or foreign commerce. 

* * * The McGuire bill is directed to the Federal Trade Commission Act 
and reaches the Miller-Tydings amendment to the Sherman Act only by reciting, 
in the language amending the Federal Trade Commission Act, that ‘nothing 
contained in this (Federal Trade Commission) act or in any of the antitrust acts 
shall render unlawful,” ete. That is certainly a back-handed method of cutting 
down the Sherman Act. 

* * * Practically all the newspapers of the country which have commented 
on this matter have opposed this and similar bills. 

* * * There has been no support for this bill except from special interests 
who think they would benefit from the enactment of the bill. 

Informed consumers everywhere are against this bill, but we are all aware that 
consumers as a group are not highly organized or articulate. * * * 

* * * The Senate of the United States (should) not be stampeded by high 
pressure lobby tactics into approving a bill so obviously against the public interest. 


Jenkins Garrett (speaking for various Texas owned independent stores) 


By this bill its proponents are asking the legislative branch of the National 
Government to declare a national policy in the field of interstate commerce. 

* * * In these hearings the proponents are telling you the price-fixing laws 
are permissive laws and should be called ‘“‘voluntary trade’’ laws. It reminds me 
of the words of the little colored boy talking to a little catfish he had just caught 
in the creek-—‘‘Hold still little fish, I ain’t going to do anything to you—but just 
gut you.” 

This thing is bigger than the drug industry and the few manufacturers outside 
the drug field sponsoring this bill. This legislation covers every field of retailing 
and all fields of manufacturing. 

A large number of small druggists support the doctrine of manufacturers setting 
prices, because under the system it guarantees than a 50 percent or better mark-up. 

There has never been a greater boom to monopoly, a greater blow to private 
initiative in retailing, or a greater enemy of the small progressive merchant than 
this unrestrained power of the manufacturer to set retail selling prices. * * * 
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An enterprising independent merchant can whip the socks off a national chain 
operator any day of the week if the small merchant is left free to set his own retail 
selling prices. * * * 

We see that this movement is dominated by the druggist, that few manufac- 
turers support the movement outside the drug field, and that its leading advocates 
are the National Association of Retail Druggists, the American Fair Trade Couneil 
and the National Association of Chain Drug Stores. 

* * * This form of legislation * * * justified the exemption of manufac- 
turers from the Antitrust Act. : 

If independent merchants who oppose this bill are price conscious, it may be 
because we have gone to the school of experience of which the national chain is 
headmaster. 

This bill will increase the cost of merchandise to the consumer. 

If this bill decreased prices and caused the retailer to sell for less, it does not 
seem reasonable that the hundreds of thouands of dollars being spent now in 
trying to get this legislation through Congress would be expended. 

Failures of druggists are nonexistent in the free competition States. 

We are against this legislation because it does not eliminate loss leaders—it does 
not reduce prices—and it is not for the little man. 

This legislation * * * deprives an enterprising retailer of the right to pass 
on to the customer savings effected by him by varying methods of doing business. 

The ultimate objective of the retail associations, such as the Drug Association, 
is to force all manufacturers of drug products to set and enforce the retail selling 
price of their products at a mark-up acceptable to the association. 

This Senate has in its power to grant these proponents the instrumentality to 
accomplish their objective * * *, All is needed is immunity from our revered 
antitrust laws and the power to bind a man on a contract to which he does not 
consent and which he will not sign. 


J. E. Webb (drug store) 


If the same keen spirited competition that built America is to be continued, this 
unfair trade act must not pass the Senate. 

The manufacturer is fully protected without fair trade. No one can take his 
trade names away from him and he can reserve the right by law either to sell or 
not to sell, whomever he pleases. 

No merchant can truthfully say that he believes in free enterprise and still be 
for fair trade. Free trade and fair trade are * * * farapart * * 


Angus McDonald, National Farmers Union 


We are opposed to the weakening of our antitrust laws in any way, especially in 
regard to price fixing. 


Matt Triggs, American Farm Bureau Federation 


We are opposed to all forms of price fixing, but the nonsigner provision incor- 
porated in H. R. 5767 is, in our opinion, a particularly undesirable form of price 
fixing. 

We know of no convincing evidence to indicate that those retail trades which 
have generally resorted to fair-trade price practices have been more profitable than 
those retail trades which have not. * * * 

Farm price supports are comparable to minimum wages for labor or loss-leader 
legislation for the distribution trade. 


Samuel Rosenthal (Standard Drug Co., Richmond, Va.) 


The proponents claim that this law is needed to protect the small independent 
retailer against predatory loss-leader selling, but the proponents have not and 
cannot produce any proof that such predatory selling has in the past been the 
cause of eliminating competition at the retail level. 

* * * Most manufacturers were coerced and forced into price fixing their 
merchandise and that these prices were fixed by various retail groups acving 
through associations * * * the consumer who pays the bill has no say 
whatsoever. 

The proponents fail to tell us that the fair trade contract prices of the other 
manufacturers are exactly the same as that of Eli Lilly & Co. 

Canada, which had such a price-fixing law for years, recently repealed this law. 
The only country that has absolute price fixing on everything is Russia. 

The sponsors of this bill are aiming to destroy all competition at the retail and 
wholesale level. 
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It is plainly for the benefit of producers, distributors and retailers, and the 
welfare of the public is not considered. 

It subsidizes certain retailers at the expense of the public. 

Statutes such as this give evidence of the ability of organized minorities to 
peogane legislation * * * at the expense of the unorganized purchasing 
public. 

It involves an unlawful delegation of legislative power in permitting private 
individuals to fix prices binding upon another. 


Mrs. Frances Wright, a housewife 


Drug Topics said in the April 7 issue: ‘“* * * The bill must win in the House 
with a majority so big that it will have a salutary effect upon the Senate * * *.” 

The bill did win, of course—196 to 10. 

“Write your Senators and Congressmen today,” the editor of Drug Topics 
advises, ‘“‘ani let them know you want them to get tough in their support of fair 
trade. Tell them you expect them to write H. R. 5767, as recommended by the 
(House) Con.merce Committee, into law not only to help you but to help them- 
selves as well.” 

I feel sure that Senators and housewives want the same thing: a country where 
the weak are protected * * * a country whose laws are made by the people 
not by the pressure groups. 


, 


National Association of Consumers 


Resale price maintenance, establishing uniform prices or setting a floor under 
prices for particular branded articles is contrary to our proudly proclaimed prin- 
ciple of a free competitive economy. 

* * * A system of private price fixing unregulated by public authority. 

* ¥* * Fair trade committees set up to police these price-fixing arrangements 
have also to come out of the consumer’s dollar. 

The assertion that small-business men will be ruined unless resale price mainte- 
nance is strengthened and even extended by nonsigner clauses hardly seems to be 
borne out by experience in those few States and the District of Columbia which 
so far have been able to resist the pressures for private price agreements. 
Professor Brown, Yale University 

Unless competition in distribution is preserved and encouraged by law, con- 
— may well be deprived of most of the advantages of technological progress in 
production. 


Resale price maintenance is incompatible with the principles of a market 
economy. 


Prof. Phillip Gamble, Consumers Union 


* * * The problem of the ‘“‘loss-leader”’ can be handled best for all con- 
cerned by fixing invoice cost as the minimum price if any legislation of this type 
is deemed necessary. 

* * * The Miller-Tydings Act is much like the prohibition amendment, 
more likely to be dishonored than honored. 

* * * This proposal is against the American tradition of free enterp”ise 
and is of doubtful constitutionality as an unconstitutional delegation of legislative 
powers. ..* ..*..*, 


Bert C. Ahrens, National Association of Educational Buyers 


Price fixing stifles competition and subverts the welfare of the public as a 
whole to the welfare of a select few. 

The additional cost to the public as a whole can be estimated therefore as from 
1,200 to 1,800 million dollars annually. 


Mrs. G. Ralph Smith, Harpur College, Endicott, N. Y. 


* * * Tt gives private parties power to fix prices greater than that of the 
States granting these powers. 

* * * The violation of the laws or other merchandising practices should 
not be adequate justification for extending this type of legislation. 


Herman Luckoff (store owner) 


Fair-trade law will add to the poor man’s burden, protecting the large interest 
by insuring the cost of advertising schemes, 

Fair trade is highjacking the public * * *. 

* * * The retailer, big and small, is complaining about Government inter- 
vention in business, yet he runs to the Government for a license to hold up the 
public and perpetuate all his schemes. 


cE UNA A AE ARES a ne 
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PROPONENTS 


Mr. Maurice Mermey, director, Bureau of Education on Fair Trade 


* * * The fair-trade laws are State laws. 

* * * The fair-trade laws are laws of fair competition. 
* ¥* * Consumers pay less in fair-trade States. 

: . : Fair-trade prices have resisted inflation. 


Fair trade is beneficial to small business; that facts regarding its 
causing higher prices in total are unconvincing; that monopoly does not result 
from fair-trade laws; and that fair-trade laws have a stabilizing influence on the 
economy. 


Mr. John W. Anderson, president, American Fair Trade Council 


* * * It is of high importance that H. R. 5767 be amended to assure that 
it will be fully effeetive in support of the traditional right of each individual 
State to determine for itself the ‘‘ground rules’”’ under which its competitive 
economy may be enhanced in its capacity for service to its communities? 

Subsection 4 of H. R. 5767 is widely regarded among outstanding fair-trade 
lawyers as falling far short of such exacting requirements of the courts for specific 
language * * *. It is not proposed that subsection 4 be eliminated or al- 
tered—nor that H. R. 5767 be altered in any other way except to add the “home 
town” amendment to its subsection 4. 


Mr. George J. Burger, vice president, National Federation of Independent Business 

We of the federation want a strengthened fair-trade law. We do not, however, 
want any law written so it will be used for collusion among competitors. 

We believe that had the antitrust agencies carried out these duties fully over 
past years there might be little need for fair-trade legislation. Had the Justice 
Department enforced the Sherman Act fully, monopolistic practices would not 
be as attractive as they are and have been * * *. Federal Trade Commis- 
sion has not enforced section 5 of the Federal Trade Commission Act, which pro- 
hibits sales below the sellers’ cost where the effect is to promote monopoly, and 
had both agencies enforced Robinson-Patman Act sections dealing with price 
discrimination fully, the functions of a fair-trade law would be cared for, to a 
great extent. 

We do not believe that exclusive reliance on the laws indicated above would be 
an adequate substitute for fair-trade legislation now. 

While we want a strengthened law to back existing State statutes, we do not 
want a law which would permit the fixing of maximum as well as minimum 
prices. 

I believe that the fair-trade contract should be exclusively between the manu- 
facturer-seller and his outlets. I do not believe it is wise for the States or any 
other agency to enter the picture, either as originating or enforcing agencies. * * * 

Our federation urges you to enact this fair-trade law, together with sections 
which: 

Permit manufacturer-sellers to enforce observance of fair-trade agreements 
on all sellers in a State as long as some have agreed to abide by these agreements. 

2. Compel observance of fair-trade prices structures within fair-traded States 
by sellers operating out of non-fair-traded States. 

3. Provide for the fixing of minimum resale prices only. 

4. Provide effective penalties against those who would use the law to engage 
in collusive, rigged prices among the various competitive brands and items of 
merchandise. 


Mr. Herman S. Waller, general counsel, National Association of Retail Druggists 


This measure is urgently needed by the 45 States in the Union for the adequate 
enforcement of their respective State fair-trade laws, in order that they may 
properly promote fair and constructive competition in the field of distribution. 

* * This measure in no way commits the Congresss to a Federal policy 
concerning fair trade; nor does it make any provision which will require or burden 
any governmental agency with the enforcement of this measure or any of the 
provisions of the State fair-trade acts; nor does this measure add any burdens to 
the Federal courts in the enforcement of these State laws. 

H. R. 5767 is no more than a Federal enabling act to accommodate the States 
to carry out an adopted policy which was repeatedly declared to be constitutional 
and to be an appropriate means in an effort to regulate fair methods of competition 
in the field of distribution, as far as it may concern interstate transactions. 
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This measure is a constitutional prerogative of the Congress to promote and 
encourage State rights in the regulation of their internal affairs for the advance- 
ment of their respective communities. 


Mr. Millard E. Tydings, representing Joseph D. Seagram & Sons and in his in- 
dividual capacity 

The philosophy of this act applies only to identified products, 

The philosophy of the law is vertical, not horizontal. 

The operation is directly downward. It goes from the creator and owner of 
an article, the manufacturer, all the way down to the man who finally purchases 
that article. 

When an owner sells a piece of real property he usually insists, if he desires, to 
have inserted in the deed or contract of sale certain provisions concerning the 
property he is selling, which bind the purchaser and all subsequent purchasers. 
These provisions are known in law as covenants running with the land * * *. 

* * * The article that was manufactured belongs to the mam who manu- 
factures it and it seems to me that he ought to have the right, as a real estate 
dealer has a right, to say under which terms and conditions it can be sold, provided 
that those terms and conditions are not such as to destroy competition between 
the manufacturer of that article and some other one or a large group of manu- 
facturers making the same article. 


Mr. Leo F. Henebry for American National Retail Jewelers Association 

We are in favor of the basic merchandising principles which underlie the fair- 
trade laws * * *. 

We believe that without the “home-town amendment,” H. R. 5767 will not 
adequately protect the small retail merchant. 


Mr. Leo J. Heer, National Retail Furniture Association 

It is our strong conviction that fair-trade laws are of benefit only when they 
are capable of proper enforcement * * *, 

We recommend to your committee three primary objectives to be incorporated 
in fair-trade legislation: 

(1) Restoring the effectiveness of the nonsigner clause in State fair-trade law. 

(2) Preventinz the shipment with impunity into fair-trade States of merchan- 
dise at less than fair-trade prices. 

(3) Making the responsibility for fair-trade observance a mutual one on both 
retailer and manufacturer. 

The bill before you does not attain all those objectives and should therefore 
be amended to eliminate loopholes. 


Mr. Lloyd C. Nelson, president, the Cal-Dak Co. 

By setting a fair-trade price on our two products, we are not attempting to fix 
the retail price of this type merchandise * * 

Price cutting is one of the strongest forces that can be used to develop mo- 
nopoly * * *, 

* * * Based on our experience, we contend that those manufacturers and 
retailers choosing to operate under fair trade on one or more products that they 
sell will stimulate competition among manufacturers and make possible lower 
prices on quality merchandise. 


Mr. Gordon L. Uhl, jewelry sore owner and operator 


I cannot afford to compete with these loss-leaders by matching the cut prices 
of the other stores. You see I do not have any other types of merchandise that 
are unbranded and which I could sell at a higher price than they are worth to give 
me a fair average. 

I am sure it is not the intention of the Governm7nt to ig ore this kind of decep- 
tive loss-leader selling, which takes business away from me every day * * * 
make it possible for me to stay in business by restoring fair-trade protection for 
me and thousands of other small jewelers all over the country. 


Senator John J. Sparkman 


* %* * JT would like to have permission to put in the record that part of the 
Annual Report of the Select Committee on Small Business of the Senate dated 
January 21, 1952, that deals with fair trade laws. It will be found at page 213, 
continuing through page 226. 

I think the above represents a fairly objective study of the problem of fair trade 
legislation. 
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Our interest in the fair trade laws was drawn into this thing at about the time 
the priee wars took place during last year, the Macy price wars. 

* * * ‘It is not the imposition of Fedéral legislation upon a state or a com- 
munity or a people. It is a recognition by the Federal Government of statutes 
which legislatures of various States have already enacted into law. 

Iamagreatbeliever * * * inStates Rights * * * itseemsto me that 
this is the very essence of States Rights legislation. If fair trade laws are wrong, 
the wrong has been committed when the Federal Government takes notice of the 
fact that those States have, through the action of their own legislatures, put the 
laws on the book. 

* * * The Joint Committee on the Economic Report under the chairman- 
ship of Chairman O’ Mahoney, of which I am a member, and the Small Business 
Committee joined in having a staff study made of this problem of price wars. 

We had the services of Dunn and Bradstreet in making a survey. The results 
of that survey are shown in the report of the committee. 


CHANGES IN EXISTING LAW 


In compliance with the amendment to rule X XIX of the Standing 
Rules of the Senate set forth in Senate Resolution 95, Eighty-first 
Congress, first session, changes in existing law made by the bill 
1907) as reported are shown as follows (existing law proposed to be 
omitted is enclosed in black brackets, new matter is printed in italics, 
existing law in which no change is proposed is shown in roman): 


THE FepERAL TRADE Commission Act (Act or SEPTEMBER 26, 1914, 38 Star. 717 
As AMENDED; 15 U.S. C. 41) 


* * * * * * * 


Sec. 5. (a) (1) Unfair methods of competition in commerce, and unfair or 
deceptive acts or practices in commerce, are hereby declared unlawful. 

(2) Nothing contained in this Act or in any of the Antitrust Acts shall render 
unlawful any contracts or agreements prescribing minimum or stipulated prices, or 
requiring a vendee to enter into contracts or agreements prescribing minimum or 
stipulated prices, for the resale of a commodity which bears, or the label or container 
of which bears, the trade-mark, brand, or name of the producer or distributor of such 
commodity and which is in free and open competition with commodities of the same 
general class produced or distributed by others, when contracts or agreements of that 
description are lawful as applied to intrastate transactions under any statute, law, or 
public policy now or hereafter in effect in any State, Territory, or the District of 
Columbia in which such resale is to be made, or to which the commodity is to be trans- 
ported for such resale. 

(3) Nothing contained in this Act or in any of the Antitrust Acts shall render 
unlawful the exercise or the enforcement of any right or right of action created by any 
statute, law, or public policy now or hereafter in effect in any State, Territory, or the 
District of Columbia, which in substance provides that willfully and know ingly adver- 
tising, offering , for sale, or selling any commodity at less than the price or prices pre- 
scribed in such contracts or agreements whether the person so advertising, offering for 
sale, or selling is or is not a party to such a contract or agreement, is unfair competition 
and is actionable at the suit of any person damaged thereby. 

(4) Neither the making of contracts or agreements as described in paragraph (2) of 
this subsection, nor the exercise or enforcement of any right or right of action as de- 
scribed in paragraph (3) of this subsection shall constitute an unlawful burden or 
restraint upon, or interference with, commerce. 

(5) Nothing contained in paragraph (2) of this subsection shall make lawful con- 
tracts or agreements providing for the establishment or maintenance of minimum or 
stipulated resale prices on any commodity referred to in paragraph (2) of this sub- 
section, between manufacturers, or between producers, or between wholesalers, or 
between brokers, or between factors, or between retailers, or between persons, firms, or 
corporations in competition with each other. 

(6) The Commission is hereby empowered and directed to prevent persons, 
partnerships, or corporations, except banks, common carriers subject to the Acts 
to regulate commerce, air carriers and foreign air carriers subje ct to the Civil 
Aeronauties Act of 1938, and persons, partnerships, or corporations subject to the 
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Packers and Stockyards Act, 1921, except as provided in section 406 (b) of said 
Act, from using unfair methods of competition in commerce and unfair or decep- 
tive acts or practices in commerce. 


Nore.—Section 4 of such act (15 U. S. C. 44) contains the following 
definition: 


“Antitrust Aets’’ means the Act entitled “‘An Act to protect trade and com- 
merece against unlawful restraints and monopolies,’’ approved July 2, 1890; also 
sections 73 to 77, inclusive, of an Act entitled “An Act to reduce taxation, to pro- 
vide revenue for the Government, and for other purposes,’’ approved August 27, 
1894; also the Act entitled ‘An Act to amend sections 73 and 76 of the Act of 
August 27, 1894, entitled ‘An Act to reduce taxation, to provide revenue for the 
Government, and for other purposes’ ’’, approved February 12, 1913; and also 
the Act entitled “‘An Act to supplement existing laws against unlawful restraints 
and monopolies, and for other purposes,”” approved October 15, 1914. 








